
On April 27, 2010, the United States Supreme Court ruled 5-3 
that arbitrators could not impose class arbitration where the 
parties’ agreement didn’t explicitly provide for it.1 The case 
represents a rebuke of class arbitration where parties never 
intended it, but leaves some openings for collective action by 
plaintiffs, even when not explicitly agreed to, depending on the 
jurisdiction governing the contract and standard practice within 
the industry. 

Trends Toward Class Arbitration 

Antitrust plaintiffs often bring their claims as class actions, 
whereby a single party asserts a claim on behalf of an entire class 
negatively affected by another party’s illegal conduct.  But over 
recent decades, as arbitration became a popular way to settle 
disputes, class arbitration emerged as a method for allowing 
arbitration-bound plaintiffs to pursue collective action.2 As 
of September 2010, the AAA was administering 278 class 
arbitrations, up from 190 in 2007.3 These trends were due in part 
to court decisions compelling arbitration but mandating that 
litigants be able to proceed on behalf of the class in that forum.4   

In 2003, the Supreme Court addressed this trend in Green Tree 
Financial Corp. v. Bazzle.5 In that case, a plurality of the Court 
decided that arbitrators, not courts, were charged with the 
task of determining whether class arbitration was permitted 
under an arbitration clause.6 Many viewed the opinion as an 
endorsement for the availability of class arbitration.7 And in 
response, companies began inserting class-action waivers within 
arbitration agreements to avoid the prospect of class actions in 
arbitral forums.8 Yet, many contracts remained silent on the issue 
of class arbitration, which led to the issue faced in Stolt-Nielsen.

Behind Stolt-Nielsen

The case arose from a 2003 investigation by the Department 
of Justice that revealed that Stolt-Nielsen and other operators 
of “parcel tankers”–large vessels that lease compartments to 
customers wishing to move goods overseas–engaged in an 
illegal price-fixing conspiracy.9 The Justice Department obtained 
guilty pleas against two of the companies involved in the cartel.10  
AnimalFeeds, a customer, brought a class action against Stolt-
Nielsen on behalf of all affected customers in federal court.11  The 
court compelled arbitration of the antitrust dispute pursuant 
to an arbitration clause within the parties’ standard contract.12 
AnimalFeeds then demanded that it be allowed to represent 
the class in arbitration. The agreement was silent on whether 
class arbitration was allowed, so the parties submitted the issue 
to a New York arbitration panel.13 The panel concluded, based 
on post-Bazzle arbitration decisions, that the contract allowed 
AnimalFeeds to pursue their action on behalf of the aggrieved 
class.14

Stolt-Nielsen petitioned the Southern District of New York, which 
vacated the arbitration decision based on the arbitrators’ failure 
to consider New York or maritime law.15 The Second Circuit, 
however, reversed.16 The court of appeals found that, applying 
high deference to the arbitrators’ interpretation of the contract, 
the finding that class arbitration was an option intended by the 
parties was valid absent a judicial ruling holding otherwise.17

The Supreme Court’s Decision

The Supreme Court reversed the Second Circuit and the decision 
of the arbitration panel, remanding the case to proceed in 
arbitration without class representation.18 The Court noted that 
it will reverse an arbitrator only when he or she “strays from 
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interpretation and application of the agreement and effectively 
dispenses his own brand of industrial justice.”19

The Court found that high standard met because the arbitrators’ 
decision to allow class arbitration without an explicit agreement 
contravened the parties’ intent.20 Under the Federal Arbitration 
Act (FAA),21 an arbitrator has the power to resolve disputes only 
insofar as the parties have contracted.22 So, according to the 
Court, a party “may not be compelled under the FAA to submit to 
class arbitration unless there is a contractual basis for concluding 
that the party agreed to do so.”23 No agreement could be implied 
solely from the existence of an arbitration clause because 
class-action arbitration fundamentally “changes the nature of 
arbitration.”24 In the face of no agreement, the arbitrators were 
supposed to ascertain custom and usage according to New 
York or maritime law.25 Because the Court found evidence that 
commercial parties in this situation never intend to permit class 
arbitration, it concluded that class arbitration could not be 
permitted under the circumstances.26

Justice Ginsberg dissented, joined by Justices Breyer and 
Stevens.27 She found the appeal lacking in finality and not 
properly before the Court.28 She also noted that the arbitrators’ 
award should be affirmed on the merits because they did in fact 
rely on contract interpretation and New York and maritime law.29 

The Future of Class Arbitration

In many cases Stolt-Nielsen will preclude plaintiffs from bringing 
class arbitration unless a specific provision in the arbitration 
clause provides for it. But it is not certain that class arbitration 
can never proceed without explicit agreement.  As Justice 
Ginsberg observed, class arbitration may be able to proceed 
without express agreement if some contractual basis implies an 
agreement.30 Another “stopping point” she noted is that, where 
class arbitration is custom in the industry or where one party is 
a consumer presented with an adhesion contract, contractual 
silence may permit class arbitration.31  So, while businesses with 
arbitration clauses (but no class-arbitration waiver) have less 
exposure to class arbitration than before, they should still look to 
applicable state law and other contract-interpretation methods 
to learn if class actions are allowed under their contracts.
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